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lwata Godo Law Offices

1 Liability Systems

1.1 What systems of product liability are available (i.e.
liability in respect of damage to persons or property
resulting from the supply of products found to be

defective or faulty)? Is liability fault based, or strict,

or both? Does contractual liability play any role? Can
liability be imposed for breach of statutory obligations
e.g. consumer fraud statutes?

A. Traditionally, product liability claims had been brought as
tort claims under the Civil Code of Japan. However, since 1995,
claims can also be brought under the Product Liability Act (Law
No. 85 of 1994) (PLA), which gives a plaintiff more flexibility to
seek compensation for damages caused by a defective product.
The PLA covers movable property which is manufactured or
processed (therefore excluding real estate, electricity or agricul-
tural products). If a defective product causes any damage to the
buyer’s life, body or property (excluding the product itself), the
buyer can bring a product liability suit against the “manufac-
turer” (see definition in question 1.3) (Article 3 of the PLA).

The plaintiff is not required to prove that the manufacturer
owed a duty to the plaintiff and negligently or intentionally
injured the plaintiff. The plaintiff only needs to demonstrate that
the product was defective, and that the defect caused the injuries.
A product can be deemed defective if it lacks the level of safety it
should normally possess, taking into account its nature and char-
acteristics, its ordinarily foreseeable uses, state of the art (scien-
tific or technical knowledge at the time of delivery) and other
relevant circumstances relating to the product.

B. Alternatively, if a claim cannot be brought or is unsuccessful
under the PLA, the party injured by a defective product may still
bring a tort claim under the Civil Code. An extensive reform of
the Civil Code of 1896 has taken place to produce a more compre-
hensive and user-friendly version, with general principles of law
derived from court precedents turned into statute. Amendments
entered into force on 1 April 2020. Article 709 provides that a
person who has intentionally or negligently infringed any right or
legally protected interest of another will be liable for any resulting
damage. In contrast with the PLA, the plaintiff must prove
the defendant’s intent or negligence, and the burden of proof is
subject to a high standard. Causes of action under Article 709
include fraud and misrepresentation.
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C. The Consumer Contract Act (Law No. 61 of 2000) (CCA)
protects consumers in their dealings with merchants (business
operators). Article 8 of the CCA provides that the following
clauses are void if they are included in a contract made between
a consumer and a business operator:

m  Clauses which totally exempt a business operator from
liability to compensate a consumer for damages arising from
the business operator’s fault or which allow the business
operator to determine whether it should bear any liability.

m  Clauses which partially exempt a business operator from
liability for damages arising from the business operator’s
fault (limited to default arising due to an intentional act or
gross negligence on the part of the business operator, its
representatives or employees) or which allow the business
operator to determine the liability from which it should be
partially exempted.

m  Clauses which totally exempt a business operator from
liability for damages to a consumer arising from a tort
committed during the business operatot’s performance of a
consumer contract or which allow the business operator to
determine whether it should bear any liability.

m  Clauses which partially exempt a business operator from
liability for damages to a consumer arising from a tort
(limited to cases in which the tort arises due to an inten-
tional act or the gross negligence of the business operator, its
representatives or employees) committed during the business
operator’s performance of a consumer contract or which
allow the business operator to determine the liability from
which it should be partially exempted.

m  Ifaconsumer contract is a contract for value, and there is a
latent defect in the subject matter of the consumer contract
(including a contract for services), clauses which totally
exempt a business operator from any liability to compen-
sate a consumer for damages caused by such defect or
allow the business operator to determine whether it should
bear any liability, except in the event that:

m the consumer contract provides that the business oper-
ator is liable to deliver substitute products without the
defect or to repair the products when there is a latent
defect; or

®m  the consumer contractis concluded between a consumer
and a business operator simultaneously with, or after
another contract is concluded between, the consumer
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and another business operator entrusted by the business
operator, or between the business operator and another
business operator for the benefit of the consumer,
whereunder the other business operator will compen-
sate for all or part of the damage caused by a defect,
deliver substitute products without defects or repair the
defective products.

Although the CCA limits the extent to which the seller of a
product may disclaim warranties relating to a product or restrict
the remedies available to a buyer injured by a product sold by the
seller, it does not offer any specific cause of action for damage
caused by defective products.

D. A claim based on breach of contract must be made by a
party to the contract. A plaintiff (generally a buyer) can bring a
product liability claim against a seller who is his counterparty in a
sale and purchase contract, either for breach of contract or breach
of implied statutory warranties under the Civil Code, provided
that there is a direct contractual relationship between the injured
party and the seller of the defective product. Nowadays, in
most consumer transactions, the end-user/buyer does not have
a direct contractual relationship with the manufacturer as several
intermediaries can be involved in the supply chain (manufac-
turers, suppliers, importers, wholesalers, retailers and so on).
As a result, there is often no cause of action based on breach of
contract by a consumer against a manufacturer. Depending on
the circumstances, there may be other legal avenues allowing a
buyer to seek remedies against a manufacturer under the PLA or
based on tort as explained above.

The pre-reform Civil Code includes special rules on warranty
for hidden defects. The revised Code takes a unitary approach
to remedies for non-performance of the duty of conformity of
description, quality and quantity under Articles 562 to 564 and 566.
The seller is obliged to deliver goods that conform to the contract
with respect to description, quality and quantity. When the sell-
et’s goods do not conform to the contract, the buyer can claim
damages and termination for non-performance under Article 564,
or demand repairs under Article 562 or a price reduction under
Article 563. For ease of reference, we will refer to defects (as part
of the non-conformity concept).

Article 415 of the Civil Code addresses liability for incomplete
performance of obligations, while Articles 562, 563 and 564
govern warranties against defects. Also relevant in this context
is Article 526 of the Commercial Code, an equivalent provision
to Article 566 of the Civil Code, which applies to defects in trans-
actions between business operators.

The parties to a contract can be released entitely or partially
from their liability under the PLA or tortious/contractual liability
under the Civil Code by entering into an agreement on indem-
nification excluding or capping such liability. However, liability
exclusions and limitations are strictly limited by the CCA with
respect to contracts between consumers and business opera-
tors. Notwithstanding any special agreement excluding statutory
warranties, a seller’s liability would not be excluded in case of fraud
ot concealment of known facts (Article 572 of the Civil Code).

1.2 Does the state operate any special liability regimes

or compensation schemes for particular products e.g.
medicinal products or vaccines?

The Government operates special compensation schemes for
pharmaceuticals and products deemed to have specific risks. One
scheme entirely funded by the Government and established under
the Preventive Inoculation Law (Law No. 68 of 1948, as amended
in 2020) compensates victims of injuries caused by inoculations
(including COVID-19-related). Another scheme, industry-funded
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and administered by the Pharmaceuticals and Medical Devices
Agency (PMDA) under the Act on Pharmaceuticals and Medical
Devices (Law No. 192 of 2002), provides compensation covering
the medical and funeral expenses of individuals and their families
in the event of illness, disability or death caused by the side effects
of pharmaceuticals.

A further scheme is administered by the Consumer Product
Safety Association under the Consumer Products Safety Act (Law
No. 31 of 1973). The “SG-Mark” (safe goods mark) is a product
certification system. The Association prescribes stringent safety
standards covering products that could be dangerous and cause
injuries or death, and only products complying with the safety
specifications and requirements of the Association can bear the
SG-Mark. The consumer compensation scheme operates for
the benefit of persons injured by these products. Compensation
from the Association is capped at 100 million yen per person and
depends on the seriousness of the injury and the cause of the
accident.

1.3 Who bears responsibility for the fault/defect? The

manufacturer, the importer, the distributor, the “retail”
supplier or all of these?

Any natural or legal person classified as a manufacturer under

the PLA can be held liable. The PLA defines a manufacturer as:

[ Any person who manufactures, processes, or imports the
product as a business.

m  Any person holding himself out to be the manufacturer of
a product by putting his name, trade name, trade mark or
other indication on the product, or any person who puts
his name on the product in a manner that misleads others
into believing he is the manufacturer.

®  Any person who puts his name on a product and who, in
light of the manner in which the product has been manu-
factured, processed, imported or sold, or any other rele-
vant circumstances, may be deemed a “substantial manu-
facturer” (de facto manufacturer).

Unless they fall within any of the aforesaid categories, the PLA
does not provide any cause of action against distributors or sellers
of a product. Claims against these persons must be brought
under the Civil Code on other grounds (breach of implied statu-
tory warranty, breach of contract or tort).

1.4 May a regulatory authority be found liable in

respect of a defective/faulty product? If so, in what
circumstances?

The PLA does not exclude public bodies from its scope and
would apply to public bodies acting as the manufacturer (within
the broad meaning of the PLLA), although a regulatory authority
would rarely act in this capacity. Under the State Compensation
Act, when a public official in a position to exercise public power
has, in the performance of his duties, illegally inflicted losses
on another person, intentionally or negligently, the State or
public entity is liable to compensate such losses. When a defect
in construction or maintenance of public property has inflicted
losses on another person, the State or a public entity is liable to
compensate such losses.

1.5 In what circumstances is there an obligation to

recall products, and in what way may a claim for failure
to recall be brought?

There are several pieces of legislation governing product safety in
Japan, including the Consumer Product Safety Act (CPSA), the
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Electrical Appliances and Materials Safety Act, the Gas Business
Act, the Act on the Securing of Safety and the Optimisation of
Transaction of Liquefied Petroleum Gas, the Household Goods
Quality Labelling Act, the Act on the Control of Household
Goods Containing Harmful Substances, the Food Sanitation
Act, the Poisonous and Deleterious Substances Control Act, the
Industrial Standardisation Act (JIS Mark Labelling Act) and so
on. In addition, separate laws apply to ships, road transport
vehicles, cosmetics, quasi-drugs, pharmaceutical products and
medical equipment. These types of products are not included
in, or are excluded from, the definition of consumer products
(products to be supplied mainly for use by general consumers
for their routine everyday activities) regulated by the CPSA.

The PLA does not contain provisions that would force a manu-
facturer (including an importer, distributor and so on) to recall
or repair a product found to be defective in a product liability
lawsuit. However, the CPSA vests powers in the competent
Minister (for the majority of consumer products, the Minister
with regulatory oversight is the Minister of Economy, Trade and
Industry) to investigate complaints relating to particular prod-
ucts, compel manufacturers and importers to disclose informa-
tion relating to allegedly unsafe products, and order product
recalls or other remedial actions if the Minister finds it neces-
sary to prevent the occurrence or decrease the risk of a danger.

Under the CPSA, a person engaging in the manufacture
or import of consumer products is legally obligated to inves-
tigate the cause of product accidents, and if he finds it neces-
sary to prevent the occurrence and decrease the risk of a danger,
he must endeavour to recall said consumer products or other-
wise take preventive action (Article 38, Paragraph 1). In the
event of a serious product accident, or where serious danger
has occurred to the lives or bodies of general consumers or the
danger is considered to be imminent, the competent Minister
may order the manufacturer or importer of said consumer prod-
ucts to recall the consumer products or otherwise take measures
to prevent occurrence (Article 39, Paragraph 1).

Separate statutory rules apply to road transport vehicles, phar-
maceutical products and other products which are not treated as
consumer products regulated by the CPSA, for example: Article
63-2 of the Road Transport Vehicle Act; and Article 68-9 of the
Pharmaceutical and Medical Devices Act.

Under the CPSA, a manufactuter/importer must report the
occurrence of a “serious product accident” to the competent
Minister (Article 35). The competent Minister may publicly
announce the serious incident (Article 36). Those that are not
serious may be reported to the National Institute of Technology
and Evaluation (NITE).

1.6 Do criminal sanctions apply to the supply of

defective products?

Generally not, except under the Penal Code (I.aw No. 45 of 1907)
in the case of death or injury caused by a failure to exercise due
care. Moreover, certain violations of the CPSA can give rise to
criminal sanctions.

2 Causation

2.1 Who has the burden of proving fault/defect and

damage?

A. As a general rule, the party bringing a liability claim (buyer or
injured party) bears the burden of proof.
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Under the PLA, the manufacturer’s liability is strict once it is
found that the product sold was defective. Proof of the manu-
facturet’s fault/negligence or wilful misconduct is not required in
order to seek monetary compensation. A plaintiff seeking mone-
tary damages under the PLA must prove that the manufactur-
et’s product is defective and that the defect has caused the plain-
tiff’s injuries or damage. In practice, the plaintiff must at least
prove that:

m  The defendant is a manufacturer (see question 1.3).

m  There is a defect in the product that the defendant has
manufactured, supplied, placed on the market, or delivered.

m  The plaintiff’s life, body or property has been injured or
damaged as a result of the defect in the product.

m A damage has occurred and the amount claimed as damages.

® A causal link exists between the product defect and the
injury or damage.

B. In a claim under Article 709 of the Civil Code, the plain-
tiff must prove that:
®  The injury was caused by a defect in the product.
®  The manufacturer negligently or intentionally breached a

duty owed to the plaintiff and this breach of duty caused
the plaintiff’s injuries or damage.

In practice, the plaintiff is at least required to prove:

m  The existence of the plaintiff’s right or legally protected
interest.

The existence of a breach of the plaintiff’s right or interest.

m  The defendant’s intention or negligence in relation to the
breach.

m  The occurrence of damage and the amount claimed.

m  The causal link between the breach and the damage.

C. For breach of contract claims, the plaintiff must prove that
the manufacturer has breached the contract through the supply
of a defective product in breach of an express or implied warranty
and that such breach has caused some damage to the plaintiff.

2.2 What test is applied for proof of causation? Is it
enough for the claimant to show that the defendant
wrongly exposed the claimant to an increased risk of a
type of injury known to be associated with the product,
even if it cannot be proved by the claimant that the

injury would not have arisen without such exposure?
Is it necessary to prove that the product to which the
claimant was exposed has actually malfunctioned and
caused injury, or is it sufficient that all the products or
the batch to which the claimant was exposed carry an
increased, but unpredictable, risk of malfunction?

The PLA does not prescribe any specific test for proof of causa-
tion. Instead, the courts will apply the standard test for causa-
tion used under the Civil Code. Under Article 709 of the Civil
Code, the plaintiff must prove causation between the defend-
ant’s negligence and the resulting damage. The requirement has
been somewhat relaxed over time, especially as a result of mass
tort cases such as environmental pollution, where causation
has been almost presumed in light of circumstances (namely
serious disease and contamination, and inexperienced victims at
a loss to show causation), thereby shifting the burden of proof
onto the defendant. The Supreme Court sought to define the
degree of proof necessary for causation in Miura et al. v. Japan
¢t al., Supreme Court, 29-9 MINSHU 1417, 24 October 1975, a
medical malpractice case, indicating that proving causation in
litigation differed from proving causation in a scientific context
and that it was sufficient to show a high probability of causation
between facts and the occurrence of a specific result.
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2.3 What is the legal position if it cannot be
established which of several possible producers

manufactured the defective product? Does any form of
market-share liability apply?

There is no market-share liability in Japan and one or more
specific manufacturers must be sued. When several manufac-
turers are involved in a product liability suit, they are jointly
and severally liable under the PLLA or based on tort. A named
defendant who has compensated the victim in excess of the
share of damages he is otherwise required to bear is entitled to
seek indemnification from the other tortfeasors.

2.4 Does a failure to warn give rise to liability and, if
so, in what circumstances? What information, advice
and warnings are taken into account: only information
provided directly to the injured party, or also information
supplied to an intermediary in the chain of supply
between the manufacturer and consumer? Does it make
any difference to the answer if the product can only be
obtained through the intermediary who owes a separate
obligation to assess the suitability of the product for the
particular consumer, e.g. a surgeon using a temporary
or permanent medical device, a doctor prescribing a
medicine or a pharmacist recommending a medicine?

Is there any principle of ‘learned intermediary’ under
your law pursuant to which the supply of information

to the learned intermediary discharges the duty owed

by the manufacturer to the ultimate consumer to make
available appropriate product information?

A defect may be found where the manufacturer has failed to
warn consumers about the risks associated with the products, in
particular by failing to provide adequate instructions or warn-
ings that can minimise or eliminate foreseeable risks. Japanese
courts do not recognise the “learned intermediary” doctrine,
but some lower court rulings seem to have admitted a similar
defence in relation to prescription medicine.

3 Defences and Estoppel

3.1 What defences, if any, are available?

A. Defences can be asserted under both the PLLA and the Civil
Code to avoid liability or to transfer all or part of the liability to
another party.

A common defence available under the PLLA and the Civil
Code (Articles 418 and 722) is comparative negligence, which
may be a partial or complete defence. Comparative negligence
can also be claimed in relation to product defect claims brought
under the PLA where the manner in which the plaintiff has
handled, used or stored the product can be deemed to constitute
unforeseeable misuse.

Statute of limitations may also provide a valid defence under
Article 5 of the PLA and Article 724 of the Civil Code if the
claim is time-barred and brought beyond the applicable three-
(ot, where applicable, five-) or 10/20-year statute of limitations
(see question 5.2).

Article 4 of the PLLA provides for two more defences:

] A manufacturer will not be liable if he could not have discov-
ered the product defect given the state of scientific or tech-
nical knowledge at the time of delivery of the product. The
manufacturer must prove that the state of knowledge at the
time of delivery was such that the existence of a defect could
not have been known. Basing a manufacturer’s defence on
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the then current state of the art is rather difficult, as Japanese
courts have generally interpreted it very narrowly as knowl-
edge meeting the highest scientific or technical standards
then in existence.

® A manufacturer of products to be used as a component of,
or raw material for, another product is not liable when the
defect has occurred primarily because he has complied with
the design specifications and instructions given by the final
product manufacturer, and he is not negligent with respect
to the occurrence of the defect. The component manufac-
turer (e.g., a subcontractor) must prove that he could not
have foreseen or prevented the defect in the product inte-
grated into the final products.

B. For breach of contract claims, customary defences are avail-
able. The seller may argue that a claim is time-barred under the
applicable statute of limitations (see question 5.2).

The other defences available to the seller are:

m  Lack of simultaneous performance of the buyet’s payment
obligations in a contract where the parties’ duties are concur-
rent (the seller is not under an obligation to perform its duty
if the buyer has failed to fulfil its own obligations under the
contract).

m  Buyer’s knowledge of the defect (or negligence in failing to
spot the defect; see comparative negligence below).

m  Aspecial agreement between the parties disclaiming warran-
ties and liability.

In addition, and without limitation, the seller may seek to
rely on:

m  Comparative negligence where the plaintiff can be shown to
have assumed a certain level of risks, and the plaintiff’s own
negligence contributed to the injury. The Japanese courts
have adopted a comparative negligence approach as opposed
to strict contributory negligence, where each party’s negli-
gence for a given injury is considered by the judge when
determining damages.

®  Anagreement between the parties limiting compensation
(for instance, the provision of liquidated damages) and
liability.

m  The absence of fault attributable to the seller.

3.2 Isthere a state of the art/development risk
defence? Is there a defence if the fault/defect in
the product was not discoverable given the state of

scientific and technical knowledge at the time of supply?
If there is such a defence, is it for the claimant to prove
that the fault/defect was discoverable or is it for the
manufacturer to prove that it was not?

See question 3.1. The development risk defence is available but
narrowly interpreted, as the state of technical and scientific knowl-
edge is determined by reference to the highest standards available
at the time. As a result, manufacturers may not easily avail them-
selves of this defence.

3.3 Is it a defence for the manufacturer to show that he
complied with regulatory and/or statutory requirements

relating to the development, manufacture, licensing,
marketing and supply of the product?

Compliance with applicable laws and regulations is an important
factor in determining whether a product is defective. However,
compliance or the failure to comply with applicable laws and regu-
lations is not decisive and does not per se rule out or trigger liability.

Product Liability 2022
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3.4 Can claimants re-litigate issues of fault, defect
or the capability of a product to cause a certain type of
damage, provided they arise in separate proceedings
brought by a different claimant, or does some form of
issue estoppel prevent this?

Claims may be brought by different claimants having suffered a
damage caused by the same product. Unless there are new grounds
to re-litigate issues of fault, defect or the capability of a product to
cause a certain type of damage, the court might dismiss the case
under the doctrine of res judicata.

3.5 Can defendants claim that the fault/defect was due
to the actions of a third party and seek a contribution or
indemnity towards any damages payable to the claimant,

either in the same proceedings or in subsequent
proceedings? If it is possible to bring subsequent
proceedings, is there a time limit on commencing such
proceedings?

The defendant can seek a contribution or indemnity from a third
party for damages incurred by the defendant in subsequent (or
concurrent) proceedings if the third party is liable for the delivery
of a defective product by the defendant.

Filing a motion asking for the consolidation (“hezgo”) of
actions pending between two parties while actions are pending
between a third party and either party is allowed as long as the
following requirements are satisfied: (i) the existence of a nexus
and commonality between claims sufficient to justify a common
judgment (Article 38 of the Code of Civil Procedure (CCP)); and
(ii) the handling of claims through similar proceedings or the
satisfaction of other objective consolidation requirements (Article
136 of the CCP). Based on this procedural option, a defendant
can initiate proceedings against such third party and then seck to
combine the proceedings with the original product liability suit.

There are time limits for claims against a third party, depending
on the type of claim: under the PLA, these are based on tort or
breach of contract (see question 5.2).

3.6 Can defendants allege that the claimant’s actions

caused or contributed towards the damage?

Comparative negligence is a defence available under the PLA
and the Civil Code (under Article 722 of the Civil Code) (see
question 3.1). To mitigate the damages, a defendant may have
to pay; the courts have adopted a proportionality rule under
which a portion of damages may be borne by the plaintiff if
the defendant is able to prove his comparative negligence claim.
The proportionality rule can go beyond comparing the negli-
gence of the tortfeasor and the victim to reflect the role of, e.g.,
family members partially at fault in the resulting injury.

3.7 Are there any examples in your jurisdiction of
legislation providing exemptions from product liability

in respect of products produced and/or deployed in the
context of a public health emergency?

In Japan, there are no exemptions from product liability in respect
of products produced and/or deployed in the context of a public
health emergency. This the case even if a product liability issue
arises during such an emergency, including as a result of the
COVID-19 pandemic.

Product Liability 2022
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4 Procedure

4.1 Inthe case of court proceedings, is the trial by a

judge or a jury?

Judges preside over civil trials and there is no jury system.

4.2 Does the court have power to appoint technical

specialists to sit with the judge and assess the evidence
presented by the parties (i.e. expert assessors)?

The court may order the appointment of expert witnesses (see
question 4.8) but, in principle, such experts do not sit literally
with judges. Yet, under the expert commissioner (“senmon iin”

system (Article 92-2 of the CCP), expert commissioners can be
appointed to support judges and provide support in arranging
the contested issues, taking charge of and assisting in reconcil-
iation, conducting research and providing opinions on issues
requiring specialised knowledge, participating in the examina-
tion of evidence, etc. in their own specialised field.

4.3 s there a specific group or class action procedure
for multiple claims? If so, please outline this. Is the

procedure ‘opt-in’ or ‘opt-out’? Who can bring such
claims e.g. individuals and/or groups? Are such claims
commonly brought?

There ate currently no US-style class actions in Japan. The Act on
Special Provisions of Civil Procedure for Collective Recovery of
Property Damage suffered by Consumers (Law No. 96 of 2013)
introduced a special procedure known as the Japanese class action
system. This system provides for a two-tier opt-in procedure.
During the first stage, a qualified consumer organisation files
a lawsuit requesting the court to confirm the liability of a busi-
ness operator for a common obligation arising under a consumer
contract on behalf of potential consumer claimants. If the action
is confirmed, the quantum of damages will be determined based
on individual claims filed by consumers having elected to opt in.

However, the scope of claims under this Act is limited and
only covers claims arising from consumer contracts and certain
categories of property damage, including claims for performance
based on contractual obligations, for unjust enrichment, breach of
contract, warranty against defects, and claims for damages arising
out of unlawful acts. However, damage to property other than
the subject matter of the consumer contract, lost profits, personal
injury, and pain and suffering are expressly excluded by the Act.

There is also the so-called “appointed party” mechanism under
Article 30 of the CCP, which allows certain plaintiffs (or defend-
ants) appointed by other claimants (or defendants) to act on their
behalf in pursuing (or defending) civil actions. Appointments can
be made when there are enough claimants/defendants sharing
a “common interest” (i.e., the main allegations or defences are
common amongst them). The appointed party can pursue the case
on behalf of the appointing parties and the result will be binding
upon the appointing parties, including a settlement.

4.4 Can claims be brought by a representative body

on behalf of a number of claimants e.g. by a consumer
association?

See question 4.3. There is no such mechanism under the PLA.
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4.5 May lawyers or representative bodies advertise
for claims and, if so, does this occur frequently? Does

advertising materially affect the number or type of
claims brought in your jurisdiction?

As per question 4.3, the Japanese class action is useless in this
context (to reach out to potential claimants, it is more common
and “socially acceptable” to publicise claims through news media
coverage rather than through paid advertising; consumer organ-
isations often use victim emergency hotlines and free consulta-
tion sessions).

Advertising by lawyers is otherwise permissible but strictly
regulated under Regulation No. 44 of 24 March 2000 and related
guidelines. Advertising which is false, misleading, exaggerated,
illegal or that infringes rules of the national or local bar associa-
tions, or impairs the good repute of the profession, is prohibited.
There is no media restriction but the wording, placement and
methods are limited (and even more stringently regulated when
dealing with ongoing matters).

4.6 How long does it normally take to get to trial?

The Act Concerning the Speeding up of Trials enacted in 2003
provides that legal proceedings must be closed within two years.

First instance proceedings can last eight months on average but
complex cases can take longer to resolve. Generally, the courts
schedule the initial hearing within one to one-and-a-half months
after the plaintiff has submitted a statement of claims, and
require the defendant to submit an answer around a week before
the hearing,

4.7 Can the court try preliminary issues, the results
of which determine whether the remainder of the trial
should proceed? If it can, do such issues relate only

to matters of law or can they relate to issues of fact as
well, and if there is trial by jury, by whom are preliminary
issues decided?

Significant authority and powers to conduct the proceedings
are vested in the courts, and the judges may decide to close the
proceedings and enter a judgment at any time. Unless the matter
is straightforward, various procedures are available under the CCP
which are designed to facilitate pre-trial arrangements relating to
points at issue (preliminary proceedings, preparatory proceedings
for oral argument and preparatory proceedings by document such
as briefs).

4.8 What appeal options are available?

A “kouso” appeal can be filed with the appellate court against a final
judgment rendered in trial by a court of first instance (a District
Court or Summary Court). In principle, it is possible to appeal
judgments twice. The first appeal is for the ex post facto review of
judgments entered by the first instance courts, and whether claims
made in the first instance courts are right or wrong is not directly
reviewed. In a sense, the first level appeal is a continuation of the
firstinstance trial. The parties may introduce new evidence or new
arguments not previously raised. The appellate court (most often
the High Court in a product liability context) may conduct its own
fact-finding, within the scope of the complaint, based on lower

court materials or those submitted to the appellate court.

A “Joukokn” appeal against the final judgment rendered by a
lower court (against “&ouso” judgments; i.e., rendered by a District
Court or the High Court) lies to the Supreme Court (or the High
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Court) as a second appeal. A “Joukoksu” appeal is permitted
only when filed for a limited number of reasons (matters of law,
excluding questions of fact) such as a violation of the Constitution,
serious misinterpretation of laws and regulations, lack of sufficient
legal basis and inconsistency of reasoning. The period during
which a “kouso” ot “Jounkoku’” appeal can be filed is 14 days from the
date on which the judgment has been served.

4.9 Does the court appoint experts to assist it in
considering technical issues and, if not, may the parties

present expert evidence? Are there any restrictions on
the nature or extent of that evidence?

The CCP contains a number of provisions governing the appoint-
ment and examination of court-appointed experts (Articles 212
to 218). These expert witnesses who have experience and tech-
nical expertise can assist the court in understanding any issue in
dispute by providing explanations and dealing with fact-finding.
Expert opinions can be delivered in writing or verbally, and
expert witnesses can be called to testify (and be challenged)
before the judges at the hearing. In the Japanese litigation prac-
tice, the parties often appoint their own experts, who can also
be summoned as witnesses to testify before the court. These
experts are more willing to testify in support of the party that
has hired them as opposed to court-appointed experts.

4.10 Are factual or expert witnesses required to present

themselves for pre-trial deposition and are witness
statements/expert reports exchanged prior to trial?

In principle, there are no restrictions on admissibility of evidence.
Any person or item, including hearsay evidence and expert opin-
ions, can be called or submitted as evidence, and judges deter-
mine whether or not evidence is admissible at their own discre-
tion. Evidence that violates confession agreements made between
the parties or agreements restricting methods of evidence gath-
ering is not admissible. Examination of witnesses is performed
in open court after the parties have filed petitions with the court
and after the court has designated the witnesses to be admitted
and summoned them in order to be examined on the examina-
tion date (Articles 180 and 181 of the CCP). Although there is no
law or ordinance regarding witness statements, written witness
statements are often exchanged instead of direct oral examina-
tion at the hearing.

4.11 What obligations to disclose documentary

evidence arise either before court proceedings are
commenced or as part of the pre-trial procedures?

In Japan, there are no disclosure obligations or an extensive
discovery process, in contrast with common law jurisdictions.
Documents submitted as evidence by the parties are typically
collected by the parties through their own efforts. Accordingly,
if a manufacturer is not cooperating, critical evidence may be
concealed from the plaintiff, which is both relevant and admis-
sible in a product liability case, including, but not limited to,
notice to the manufacturer of the existence of a defect in one or
more of its products, causation, the existence of a defect, and the
feasibility of safer alternate designs.

It is nonetheless possible to petition a court to issue an order to
submit documents after an action has commenced by providing
valid reasons to compel the counterparty or a third party keeping
certain documents, listed in Article 220 of the CCP in his posses-
sion, to submit said documents (Article 221 of the CCP). The
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person who is filing a motion must indicate (insofar as possible)
the document, the identity of the person keeping it, its significance,
what needs to be proved with it and the reasons it is necessary.

The obligation to produce documents has been recognised
in the following situations: (i) documents to which a party has
referred for the purpose of presentation of assertion of proof;
(ii) documents whose delivery or inspection a party submitting
evidence has the right to require while they are in the possession
of another person; (iii) documents showing legal relations which
support the rights or legal position of the person filing a motion,
or documents showing a legal relation between the person filing
a motion and the holder of the documents; or (iv) documents
that are not excluded. Excluded documents include documents
exclusively prepared for use by their possessor and documents
that contain confidential technical or professional information
(there are a few other exceptions listed under the CCP).

Before filing an action, if the (future) plaintiff has given
advance notice of the filing to the (future) defendant, the plain-
tiff or the recipient of the notice may, within four months of the
date of the notice, make inquiries to the other party on matters
necessary to substantiate his allegations or collect evidence
(Article 132-2 of the CCP). In addition, the court may order
the submission of documents and the commissioning of exam-
inations before a motion is filed by a party when it is difficult
for a party to collect documentary evidence from the other side
that would be clearly necessary to prove his case (Article 132-4).

4.12 Are alternative methods of dispute resolution

required to be pursued first or available as an alternative
to litigation e.g. mediation, arbitration?

There is no obligation to pursue alternatives to litigation. Japanese
people and corporates typically prefer amicable settlement of
disputes through negotiation over court litigation. Even then, a
negotiated settlement (“wakas”’) can be made at any time before or
during the court proceedings.

ADR is available on a voluntary basis in the form of civil
mediation under the Law Concerning the Promotion of the Use
of Alternative Dispute Resolution Procedures (the ADR Law).
The ADR Law has introduced an accreditation system (although
not mandatory) for private dispute resolution services. If the
parties can reach an agreement, this agreement is put on record
by the court and becomes enforceable in the same manner as
a final judgment. Civil mediation procedures are simple and
cost-effective (costs are fixed) and proceedings are confidential.

Civil litigants can also agree to refer their dispute to civil
conciliation (“chotes”’) under the Civil Conciliation Law (CCL).
Conciliation under the CCL is conducted by a conciliation
committee composed of one judge and two or more civil concil-
iation commissioners appointed from a group of knowledgeable
and experienced citizens. The committee assists the parties in
finding an amicable settlement and usually submits a settlement
plan to the parties. If the parties can reach an agreement, this
agreement is put on record by the court and has the same effect
as a court judgment, and can be enforced accordingly. If the
parties are unable to reach an agreement, the plaintiff must file a
suit before the ordinary courts to pursue their claims.

Although commercial arbitration (“chusai”) has not been used
actively as a means of resolving domestic disputes in Japan, it has
gradually become an important option, especially in an interna-
tional context.

A number of industry-associated (product-specific) trade asso-
ciations have established permanent dispute resolution organ-
isations: the Federation of Pharmaceutical Manufacturers
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Associations of Japan; Japan Chemical Industry Association;
Japan Heating Appliances Inspection Association; Association
for Electric Home Appliances; Japan Automobile Manufacturers
Association, Inc.; Center for Housing Renovation and Dispute
Settlement Support; Consumer Product Safety Association
(in charge of the SG-Mark), which established the Consumer
Product PL Center; Japan General Merchandise Promotion
Center; Japan Cosmetic Industry Association; Fire Equipment
and Safety Center of Japan; Japan Toy Association; Japan Paint
Manufacturers Association; and Japan Construction Material &
Housing Equipment Industries Federation.

4.13 In what factual circumstances can persons that are
not domiciled in your jurisdiction be brought within the

jurisdiction of your courts either as a defendant or as a
claimant?

The CCP lays down international jurisdiction rules applicable to
litigation in the Japanese courts without expressly referring to
product liability claims. According to the prevailing view, they
are classified and treated as tortious claims.

Pursuant to the CCP general forum rules, a claimant may initiate
legal proceedings based on tortious liability or product liability
before the Japanese courts against any manufacturer whose prin-
cipal place of business or business office is located in Japan. Under
special forum rules, a claimant can generally file a lawsuit in Japan
against the manufacturer if the tortious act has occurred in Japan,
even if the manufacturer has no office in this country. A tortious
act is deemed to happen where the tortious act was committed
(including the place where the product was manufactured) or
where the results occurred (unless the occurrence in Japan of the
results of a wrongful act committed abroad was unforeseeable).

5 Time Limits

5.1 Are there any time limits on bringing or issuing

proceedings?

Yes, there are time limits.

5.2 If so, please explain what these are. Do they vary
depending on whether the liability is fault based or

strict? Does the age or condition of the claimant affect
the calculation of any time limits and does the court
have a discretion to disapply time limits?

A. Limitation periods for bringing a claim under the PLA

and based on tort

Under the PLA, the right to seek damages based on product

liability is extinguished by prescription if:

m  The victim or his legal representatives do not exercise such
right within three years (five years in case of damage due to
bodily harm or death) from the time they became aware of
the damage and identified the party liable for the damages
(the responsible manufacturer).

m  The victim or his legal representatives do not exercise such
right within 10 years from the time of the delivery of the
product by the manufacturer.

In the event that damage or injuries are caused by substances
which become harmful to human health after accumulating
in the body, or where the symptoms linked to damage or inju-
ries only appear after the passage of time, claims become time-
barred after 10 years from the time of occurrence of the damage.
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Claims brought under Article 709 of the Civil Code follow a
similar prescription pattern of three years and 20 years, respectively.

Under Article 724 of the Civil Code, the right to demand
compensation for damages in tort is extinguished by prescrip-
tion if it is not exercised by the victim or his legal representative
within three years (five years in case of bodily harm or death
under Article 724-2) from the time when he became aware of
the damage and identified the perpetrator. The same applies if
it is not exercised by the victim or his legal representative within
20 years from the time when the tort was committed.

Notwithstanding the above rules, a court may still decide to
set aside the statute of limitations in the interest of justice in
cases of fraud or concealment of evidence.

B. Limitation periods for bringing a claim for breach of
contract

Under Article 166 of the Civil Code, the right to demand
compensation for damages based on liability for fault and
liability for defects expires if it is not exercised by the victim or
his legal representative within five years from the time when he
became aware that he could claim damages in relation thereto.
The same applies if it is not exercised by the victim or his legal
representative within 10 years (20 years in case of damage due to
bodily harm or death under Article 167) from the time when he
could claim damages.

With respect to defects, unless the sale and purchase contract
provides otherwise, the buyer must give notice of the defect
within one year from the time it becomes aware of the defect
(Article 566 of the Civil Code). This shall not apply where the
seller had knowledge of the defect or had no knowledge of the
defect due to his or her gross negligence.

In a transaction between merchants, unless the sale and
purchase contract provides otherwise, the buyer may not bring
a claim against the seller for a defect that is not immediately
obvious unless he gives notice of the defect to the seller within
six months of receipt of the goods. The buyer may not pursue
remedies against the seller for other defects unless the buyer
notifies the seller of the defect immediately after receiving the
goods (Article 526 of the Commercial Code). This shall not
apply where the seller had knowledge of the defect.

5.3 To what extent, if at all, do issues of concealment

or fraud affect the running of any time limit?

In cases of concealment of evidence or fraud by the manufac-
turer, the court can set aside the statute of limitations in the
interest of justice.

6 Remedies

6.1 What remedies are available e.g. monetary

compensation, injunctive/declaratory relief?

A. Only monetary compensation is available as a remedy under
the PLA and the Civil Code for claims brought under Articles
3 and 709, respectively. Damages can be awarded for monetary
and non-monetary damage.

Under the PLA, the manufacturer is liable for damage and
injuries to the life, limbs or property of the victim. The manu-
facturer is not liable when the damage only occurs to the
product itself. In addition to physical injuries, compensation
for mental pain and suffering resulting from the injury caused
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by the defective product can be recoverable, as well as medical
expenses and lost wages. Similar remedies are available under
the Civil Code. Monetary damages encompass both actual loss
and anticipated profits. The scope of damages permitted for
breaches of civil obligations is set out under Article 416 of the
Civil Code and covers losses that would normally arise from
non-performance, plus losses arising from special circumstances
that parties had foreseen or should have foreseen.

B. A buyer can ask a court to rescind the sale and purchase
contract and demand compensation for damages if there is a
defect in the product (Articles 415, 541, 542 and 564 of the Civil
Code) ot otherwise a breach of contract (Articles 415, 541, 542,
562,563,564, 566, and 570 of the Civil Code; as explained above,
more generally lack of conformity with respect to description,
quality and quantity which, conceptually, includes a defect). If
the contract cannot be rescinded, the buyer may claim compen-
sation for damages. The plaintiff does not have to prove the
manufacturer’s or seller’s negligence or intent. In addition,
although only monetary compensation is available as a remedy
under the Civil Code, the buyer can ask the seller to repair the
defective goods or provide a substitute for the goods or to reduce
the price of the defective goods as an alternative to rescinding
the sale and purchase contract and making a compensation
claim in the case of non-conforming products (Articles 562 and
563). Otrders to void contracts entered into with consumers, as
well as prospective orders to prevent unlawful solicitations for
new business, can also be applied for under the CCA.

6.2 What types of damage are recoverable e.g. damage

to the product itself, bodily injury, mental damage,
damage to property?

See question 6.1.

6.3 Can damages be recovered in respect of the
cost of medical monitoring (e.g. covering the cost of
investigations or tests) in circumstances where the
product has not yet malfunctioned and caused injury,
but it may do so in future?

No, recovery is not possible in this case.

6.4 Are punitive damages recoverable? If so, are there
any restrictions?

Punitive or treble damages are not available as a remedy under
Japanese law.

6.5 Is there a maximum limit on the damages
recoverable from one manufacturer e.g. for a series of
claims arising from one incident or accident?

There is no cap on the damages recoverable.

6.6 Do special rules apply to the settlement of claims/
proceedings e.g. is court approval required for the

settlement of group/class actions, or claims by infants,
or otherwise?

There are no special rules.
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6.7 Can Government authorities concerned with health

and social security matters claim from any damages
awarded or settlements paid to the claimant without
admission of liability reimbursement of treatment
costs, unemployment benefits or other costs paid

by the authorities to the claimant in respect of the
injury allegedly caused by the product? If so, who has
responsibility for the repayment of such sums?

Japanese Government authorities (e.g., the Japan Pension Service,
etc.) have no right to claim any part of the compensation received
by the claimant.

7 Costs/ Funding

7.1 Can the successful party recover: (a) court fees or

other incidental expenses; (b) their own legal costs of
bringing the proceedings, from the losing party?

The losing party generally bears the litigation expenses (court
costs such as filing fees, fees paid to witnesses and interpreters
and the travel expenses paid to the aforesaid and the prevailing
party, document preparation fees, etc.). For other costs, in the
absence of an attorney fees clause, the general rule applies that
litigation costs are borne by the party incurring the expense,
even if they prevail in the dispute. In a tortious liability context,
the court may still award a (usually small) part of the prevailing
party’s attorneys’ fees as part of the damages when there is a
reasonable causal relationship between a tort and the attorneys’
fees (but will usually limit the recovery of fees to a maximum of
10% of the recoverable damages).

7.2 Is public funding, e.g. legal aid, available?

The Japan Legal Support Center, an independent public institu-
tion, provides civil legal aid services, including free legal consul-
tations and loans for attorneys’ fees, for people who require
the assistance of legal experts but who for economic reasons
are unable to pay for attorneys’ fees and court costs. Criminal
matters are excluded.

7.3 If so, are there any restrictions on the availability of

public funding?

To obtain public funding, the applicant must have financial
resources below a certain amount, have some reasonable chance of
success, and pursue aims consistent with the purposes of legal aid.

7.4 Is funding allowed through conditional or

contingency fees and, if so, on what conditions?

Attorneys’ fees may be freely agreed upon between attorneys
and clients, and lawyers are allowed to charge part of their fees
on a contingency basis under the Bar Association rules. Many
law firms continue to determine their fees based on a combina-
tion of retainer fees and success fees listed in the now repealed
legal fee table of the Japanese Federation of Bar Associations.

7.5 Is third party funding of claims permitted and, if so,

on what basis may funding be provided?

Third party funding is not prohibited per se, although there are
very few court precedents on this issue. The assignment of
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claims or causes of action is generally permitted but the entrust-
ment of a claim for litigation purposes is prohibited under the
Trust Act (Law No. 108).

7.6 In advance of the case proceeding to trial, does the
court exercise any control over the costs to be incurred

by the parties so that they are proportionate to the value
of the claim?

The court generally does not exercise any control regarding the
cost of proceedings or proportionality.

8 Updates

8.1 Please outline the approach taken to date by the
courts in your jurisdiction in relation to product liability
for new technologies such as artificial intelligence,

machine learning, and robotics, and identify the ways in
which this approach differs (if at all) from the approach
taken with other products.

Manufacturers (see definition in question 1.3) can be liable for
damage caused by a defect in a product under the PLLA and if new
technologies such as AT are defective, i.e., lack the safety they
should ordinarily provide, the AT manufacturer may be liable
under the PLA. In this regard, the PLLA does not provide for
specific procedures. Therefore, the approach taken in relation
to product liability resulting from the use of new technologies is
no different from that taken with other products. No clear view
and practice have been established yet as to when AI should be
regarded as lacking the safety it should ordinarily provide, and
the debate on this topic, and on the specific rules and principles
to apply in the future, goes on.

8.2 Please identify any other significant new cases,

trends and developments in Product Liability Law in your
jurisdiction.

Although the number of court cases has not increased dramati-
cally, the PLLA has helped to establish a more level playing field for
plaintiffs and victims of product liability accidents. The develop-
ment of product liability insurance might be one of the reasons
for this. Another reason might be the Japanese legal system itself,
which is largely based on the German and French civil law models
and lacks the main ingredients of a robust plaintiff-driven prac-
tice compared with what is available in the US: jury trials; puni-
tive damages; and contingency fee agreements. Severe limitations
on pre-trial discovery, high attorneys’ fees, costly court filing
fees and protracted trials have curbed the expansion of product
liability litigation.

The Japanese class action system is still in its infancy and does
not offer attractive options in this context. In addition, many
manufacturers have been quick to settle complaints and claims
with individual consumers rather than risk bad publicity and liti-
gation. Product recalls have nonetheless increased in number and
publicity. Another lasting consequence of the PLLA has been the
manufacturers” emphasis on warnings and instructions across all
industries. Labelling and marking requirements have also become
stricter in many industries.
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